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Abstract. This paper aimed to provide a comprehensive understanding of the concept of 

Administrative Police Power in the context of Public Administration and Public Policies, 

conducting an in-depth analysis of the foundations of Administrative Police Power legitimacy, 

including formal, material, and proportionality foundations involved in its discretionary exercise. 

The concept of public interest was explored, along with its relation to public policies and the 

criteria for equality in their implementation. Additionally, the connection between public 

interest, Kantian judgments, and Haeberlin's Meritocratic State of Law thesis was examined, 

elucidating the synthetic a priori aspects of public interest. The author employed Woleński's 

semi-formal logic tools as a methodological approach to enrich the traditional doctrine, 

incorporating principles of constitutional hermeneutic interpretation, such as the proportionality 

principle, contemporary ideas of legality, like the juridicity principle, public policies, and the 

defense of constitutional democracy and first-dimension rights. The findings highlighted a semi-

formal synthesis that can be beneficial for judges and public agents, ensuring the legitimacy of 

the exercise of Administrative Police Power when all relevant elements are met. Lastly, the study 

identified areas for future research, including unifying the concepts of bound and discretionary 

Administrative Police Power, understanding the differences in legitimacy between discretionary 

acts of Administrative Police Power and other discretionary acts exercised by Public 

Administration, and the potential for improving Woleński's semi-formal approach to allow the 

application of more sophisticated logical tools for understanding Administrative Police Power in 

the context of modern democratic societies and their constitutional frameworks. 
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1. Traditional concept of 
administrative police 
power 

1.1 Historical background 

Despite sharing a common etymological origin in 
Latin politia and Greek politeia, denoting state 
activities in the organization of polis or city-states in 
Ancient Greece [1], Administrative Police Power 
(PoP) diverges from Criminal Police, as the latter 
seeks individual criminal accountability under the 
Criminal Procedure Code, while the former functions 
within administrative regulations, pursuing distinct 
objectives [2]. 

During the Middle Ages, the prince held the power of 

jus politiae, enabling actions necessary for civil 
society's proper order under state authority. This 
power evolved over time, extending beyond security 
to encompass private relations as public order 
broadened to include economic and social aspects, 
and imposing positive obligations (you must do X) as 
opposed to traditional police power, which solely 
determined negative obligations (You must not do X). 
In line with the Liberal Revolutions, the prince's 
police power became increasingly restricted, 
confining itself to norms governing internal 
administrative functions while respecting individual 
rights and the rule of law [3]. Police, for 17th and 
18th-century authors, represented a governing 
technique directing the State alongside justice, the 
military, and finances [4]. Consequently, PoP has 
become a force employed by governments to control 
a State, initially as a public safety measure and 
subsequently to regulate other private relations, 



 

justifying its use to better organize society in a more 
efficient or equitable manner [3].  

1.2  Legal concept of administrative 
police power 

In Brazil, the legal concept is found in Article 78, 
caput and sole paragraph, of the National Tax Code 
[5].  The legal doctrine does not substantially alter 
the concept, but only reformulates it to highlight one 
aspect or another that it considers more relevant. As 
a result, I will formulate an initial synthetic concept 
of Police Power (PoP) based on the law and the work 
of prominent Brazilian legal scholars 
[1][2][3][5][6][7][8][9]. The outcome is as follows: 

Administrative Police Power is the discretionary or 
bound exercise of limitations on individual rights of 
private individuals by Public Administration, based on 
general supremacy and with formal basis in legal 
norms, aiming to realize the public interest. 

At this point, some clarifications are needed.  

Regarding whether PoP is discretionary or bound, it 
is important to note that Bound Power refers to the 
authority granted by law to the Public 
Administration for the performance of acts within its 
competence, determining the necessary elements 
and requirements for their formalization. In these 
acts, the administration is entirely "bound" by legal 
provisions, leaving no options for the administrator. 
Private individuals have a subjective right to demand 
the issuance of a specific act by the authority. For 
example, in the case of a construction permit, if the 
individual meets all legal requirements, the Public 
Administration is obliged to grant the permit. 
Discretionary Power, on the other hand, is the 
authority that the law grants to the Public 
Administration for the practice of administrative acts 
with freedom in choosing their convenience, 
timeliness, and content. Discretion does not 
encompass all elements of the administrative act 
since the authority is subordinate to what the law 
imposes regarding competence, form, and purpose 
[2]. An example of the exercise of Discretionary 
Power is the appointment to a commissioned 
position, an act in which the public administrator has 
the freedom to choose and can appoint someone they 
fully trust, without requiring any prior selection.  

Broadly speaking, when applied to the concept of 
PoP, it is bound when the law says Public 
Administration must exercise it and it is 
discretionary when law says that Public 
Administration can exercise it (or not). 

Regarding general supremacy, it is essential to 
emphasize that in its pursuit of compatibility, Public 
Administration may have to deal with individuals 
with whom it has no differentiated relationship or 
those with whom it has a special connection for some 
reason. In this way, the use of State Power will be 
more intense over those with whom the Public 
Administration has a unique relationship. A student 
at a public college, in theory, will be more subject to 

specific state norms and disciplinary actions 
concerning their individual freedom and property 
than a student at a private college without any other 
special connection to the administration. In other 
words, Special Supremacy, established from an 
individual's special relationship with the 
administration, provides a legal basis for a more 
intense application of its Power. The legal doctrine 
thus differentiates this more "intense" Power, calling 
it Disciplinary Power, distinct from Police Power, 
whose political-legal foundation is General 
Supremacy [2]. 

Despite the legal and doctrinal concept of PoP being 
a historical consequence, which led to a well-
structured synthetic understanding almost 
unanimously used by legal professionals, it can be 
enriched with the use of semi-logical tools and the 
comprehension of more modern instruments for 
legal interpretation to provide a more 
comprehensive analytical guide for evaluating its 
legitimacy. This will begin to be done in the following 
sections. 

1.3 Limitations of Administrative 
Police Power 

PoP finds its limits in its own foundations. This 
means that, PoP should only be exercised to achieve 
the legal purpose for which it was established. 
Therefore, it can never exceed its purpose 
(realization of public interest) or the normative 
framework that supports it, always following the 
forms and procedures indicated by law, without 
deviating from the public interest; otherwise, "it will 
incur an abuse of power and result in the nullity of 
the act with all the consequences in civil, criminal, 
and administrative spheres" [3]. 

Furthermore, since it is a coercive means that 
interferes with individual rights, police power 
cannot go beyond what is strictly necessary to satisfy 
the public interest it aims to protect. In this sense, 
there must be a proportionality between the actual 
exercise of Police Power and the intended legitimate 
result. For this reason, excess renders the exercise of 
Police Power invalid, which can occur when the 
intensity or duration of the measure is greater than 
strictly necessary to enforce the limitation or 
discipline imposed by the legal order to achieve the 
public interest outcome. 

But what would this proportionality be? 

According to the well-established doctrine of Ávila 
[10], the duty of proportionality must meet the 
following criteria (i.e., failing to meet them renders 
the exercise of Police Power unlawful): 

a) Adequacy: the chosen means, in this case, 
the restriction of individual rights through 
state action, must be capable of achieving 
the intended result.  

b) Necessity: the mentioned restriction must 
be, among all equally effective options, the 



 

least burdensome, that is, the one that best 
safeguards public interest and least 
restricts the exercise of the restricted 
individual right.  

c) Proportionality in the strict sense: it is 
necessary to assess whether the measure, in 
relation to the realization of public interest, 
does not excessively harm the exercise of 
individual rights, completely distorting it.  

d) Balancing All Interests at Stake [11]: a 
requirement of rationality supported by 
Habermas, refers to the idea that if Police 
Power, based on General Supremacy, affects 
everyone, reaching the community to 
realize public interest, it is only fair to 
consider the interests of different groups 
affected by the restriction caused by the 
police duty, to reconcile the different 
interests and costs involved in state action. 

As such, it is evident that Police Power ought to be 
viewed as an exception rather than the norm in a 
contemporary teleological context, connected to the 
public interest. This perspective arises from the need 
to respect first-dimension rights, which encompass 
civil rights or individual liberties. These rights 
provide minimum guarantees for physical and moral 
integrity, as well as procedural fairness in legal 
relations between individuals and the state, 
ultimately enabling the development of each 
person's individual autonomy. Furthermore, political 
rights, which include the right to vote and be elected, 
are accompanied by other prerogatives associated 
with that status. These rights cover aspects such as 
freedom of expression, press, association (including 
political parties), and assembly, acknowledging the 
clear links between them and the informed exercise 
of political rights in a free society [12]. 

Thus, Police Power must be supported by legal 
norms, aimed at the public interest, and adhere to the 
duty of proportionality. These are its limits or 
foundations, which we will call, respectively, formal 
foundation (FF), material foundation (MT), and 
proportionality foundation (PT). 

 

2. Logical Concept of 
Administrative Police 
Power 

2.1 The Strong Permissions 

A permission P(φ) is a sentence of the type "It is 
permitted to do φ". But this deontic statement 
doesn’t grasp all the types of permission that the Law 
contains. For instance, there are situations where the 
permission is an exception of a general prohibitive 
law. This is what Woleński calls "Strong Permissions" 
("PS(φ)") [13]. 

For example, in a restaurant there is a separate room 
with a notice at the entrance: "It is allowed to smoke 
here". In this situation, it’s clear that the general rule 
of the restaurant is that "it is prohibited to smoke". 
What the notice is saying is that, in such specific 
room, the general prohibitive norm is not applied, 
i.e., there is a permission to smoke that constitutes an 
exception to the general prohibition to smoke. In this 
way, the general formalization of the Strong 
Permission would be: 

1. PS(φ) ↔ (φ → OX(φ)) 

This semi-logical expression [13] should be read as, 
"There is a strong permission (PS) for the exercise of 
φ, such that if, and only if, φ is exercised, then 
necessarily, the Conditional Obligations (OX) 
associated with φ must be fulfilled". In the above case 
of the restaurant, the formalization would be: 

2. PS(smoke) ↔ (smoke → Specific Room(smoke)) 

This expression should be read as "There is a strong 
permission (PS) to smoke, such that if, and only if, the 
act of smoke is done, then necessarily, the obligation 
to be in the specific room must be fulfilled." 

We could apply this reasoning to understand the PoP, 
based on the ideas of a contemporary teleological 
context, connected to the public interest and the 
respect of first-dimension rights. 

2.2 Administrative Police Power as a 
Strong Permission 

The general formula for strong permission can be 
complemented with the information discussed in 
sections 1.2 and 1.3, namely, the ideas of formal, 
material, and proportionality foundations. These 
foundations are the limitations, now seen as 
conditional obligations, that the exercise of PoP must 
fulfill in order to be legitimate. This formula for PoP 
would be: 

3. PS(PoP) ↔ (PoP → (FF & MF & PF)) 

This expression should be read as "There is a strong 
permission for the exercise of Police Power, such that 
if, and only if, the police power is exercised, then 
necessarily, the formal foundation (FF), the material 
foundation (MF), and the proportionality foundation 
(PF) must be fulfilled." 

2.3 Administrative Police Power as 
an Obligation 

In Section 1.2, it was clarified that PoP could be 
discretionary or bound. This seems to show that the 
view of PoP as a strong permission does not include 
the facet of PoP as an obligation of Public 
Administration. 

In the case of bound PoP, there is no idea of 
permission involved; it is a simple obligation. An 
obligation O(φ) is a sentence of the type "It is 
obligatory to do φ." Unlike common permission 
(P(φ)), which cannot capture the nuances of strong 



 

permissions, common obligation seems to be 
perfectly capable of expressing what bound PoP is: 

4. O(φ) [General expression for obligations] 

5. O(PoP)  

The expression in (5) means that when the law states 
that the exercise of PoP is obligatory, the Public 
Administration must exercise it. In strong 
permissions, there is an option not to perform the 
action. In the example mentioned earlier, you are not 
required to smoke in the restaurant; you could 
simply choose not to smoke. Similarly, if PoP is 
discretionary, then the Public Administration has the 
option not to exercise it. However, in the case of 
obligations, there is no such option—Public 
Administration must carry out the action. 

This aligns with the principle of positive bindung or 
positive binding principle (BP) that is embedded in 
the doctrine of public law, conditioning the validity 
of public agents' actions to prior legal authorization 
or obligation. In other words, the administrator's 
actions depend on prior legal disposition to be 
legitimate [9], be it discretionary (strong 
permission) or bound PoP (obligation). 

On the other hand, it is true that the notion of blindly 
following the law no longer finds shelter in a more 
modern view of the law. This is what the juridicity 
principle informs, which demands more than just 
following the law in a literal and direct sense. instead 
of simply adapting administrative action to a specific 
law, compatibility of this action with the so-called 
block of legality is required. The juridicity principle 
(JP) gives greater importance to the Law, the entire 
system of laws, from which the obligation to respect 
the notion of legitimacy of the Law arises. Public 
administration's actions must be guided by the 
effectiveness of the Constitution and must be based 
on the parameters of legality and legitimacy, intrinsic 
to the Democratic Rule of Law [9]. 

However, one aspect was not fully addressed in the 
previous explanations. In section 1.3, it was 
established that one of the foundations for exercising 
PoP is the MF, but what does it mean to say that PoP 
should be directed towards achieving the public 
interest? 

3. The Public Interest as The 
Material Foundation for 
Administrative Police 
Power 

In this section, we will seek to clarify the concept of 
public interest, which lies at the heart of the material 
foundation for the legitimate exercise of 
discretionary PoP. The goal is that, with this 
conceptual precision, we can reformulate the 
concept of PoP in a way that allows for its maximum 
control. 

3.1 Kantian judgements 

Kant [14], building on the tradition of Aristotelian 
syllogistic logic, saw categorical propositions as 
fundamental to the construction of his theory of 
knowledge.  

Categorical propositions [15] are affirmative or 
negative statements containing a subject ("S") and a 
predicate ("P"). The four forms of categorical 
propositions are: 

– Universal affirmative (A): "All S are P." 
(Example: "All dogs are mammals.") 

– Universal negative (E): "No S are P." 
(Example: "No dogs are reptiles.") 

– Particular affirmative (I): "Some S are P." 
(Example: "Some dogs are friendly.") 

– Particular negative (O): "Some S are not P." 
(Example: "Some dogs are not small.") 

Based on this, Kant developed a classification of 
categorical propositions that aimed to understand 
the ways in which we acquire or express knowledge. 
In this sense, if "P" adds new knowledge to "S", we 
have a synthetic judgment. If "P" does not add new 
knowledge to "S", we have an analytical judgment. If 
"P" can only be discovered through empirical 
verification, the judgment is "a posteriori". If "P" is 
discovered without the need for empirical 
verification, as it is already associated with the 
concept of "S", then it is "analytical". 

Each type of judgment has distinct features and 
contributes to our understanding of knowledge and 
reality in different ways [14]. 

Analytical a priori judgments clarify concepts, but 
they don't provide any new information about the 
world, because the predicate is already contained 
within the subject. For example, "All bachelors are 
unmarried men" and "Triangles have three sides." 

Synthetic a posteriori judgments are those that 
provide new information about the world and are 
based on empirical evidence. They rely on experience 
and observation for their validity, and they 
contribute to our understanding of the world around 
us. For example, "Water boils at 100 degrees Celsius 
at sea level" and "Roses are red." 

Unlike analytical a priori judgments, synthetic a 
priori judgments contain a predicate that adds new 
knowledge to the subject. These judgments are a 
priori because they are known independently of 
experience. For Kant, these propositions form the 
foundation of metaphysics, namely arithmetic e 
Geometry. For example, "Every event has a cause" 
and "The sum of the interior angles of a triangle 
equals 180 degrees." 

3.2 The Synthetic a priori 
propositions of Public Interest 

The characteristics of Public Interest, based on 



 

Haeberlin's [16] Meritocratic State of Law thesis, can 
be understood as synthetic a priori judgments 
related to a teleology of the public state function, 
acting as a catalyst for achieving the maxim that 
public interest is the shared interest in seeing each of 
our individual endeavors fulfilled to the greatest 
extent possible.  

In this sense, Public Interest would require that each 
state action acts as a catalyst for individual actions, 
driving them towards the greatest possible benefit 
for both the individual and the community. 

 Therefore, according to Haeberlin, acting with Public 
Interest would have the following synthetic a priori 
characteristics:  

I. It enhances individual action.  

II. It ensures that the community gains the 
most from each individual action.  

III. It is sustainable, meaning that the 
procedure of the action can be repeated 
coherently without causing its own 
impairment or significant harm to 
individuals or the community. 

IV. It fosters a culture of maximum relevance 
for individual and communal actions. 

Public interest, as an abstract element, requires its 
realization through effective action in practical 
reality. The way in which public interest is 
implemented in modern democratic societies is 
through public policies. In other words, public 
policies can provide a more concrete framework for 
understanding and implementing public interest. 
Therefore, to further specify how the idea of public 
interest can enrich the logical concept of PoP, it is 
necessary to delve deeper into the understanding of 
public policies. 

3.3 Public Policies and Public 
Interest 

The State operates through public policies that 
organically and systematically coordinate the actions 
of various state agencies. Public policies provide 
direction to state actions, aligning them with a set of 
constitutionally grounded objectives. According to 
Dworkin [17], public policy represents a 
community's attempt to establish new standards 
involving economic, social, or political 
improvements by setting goals and the means to 
achieve them. Therefore, public policies, as taught by 
Liberal [18], are goals, programs, and actions of 
varied content, developed and implemented by the 
State through its legislative, executive, and judicial 
branches to achieve the objectives outlined in Article 
3 of the Brazilian Constitution of 1988 [19]. 

Underlying the concept of public policy is the 
assumption that legal regulations must legitimize, 
and permit state actions aimed at implementing 
these policies. Judicial control of state actions, as 
pointed out by Jordão [20], is reinforced when 

particularly relevant individual prerogatives are at 
stake, a phenomenon the author calls legal sensitivity. 
This is the case when exercising PoP, which involves 
restrictions on individual rights of freedom and 
property. 

To transform Public Policy into "Merit Policies," 
following the Meritocratic State of Law concept, 
Haeberlin [16] suggests the State must act:  

(i)  with a balance between equality and 
freedom, discriminating only when 
based on personal acts of the parties 
that justify such discrimination.  

(ii) with minimal entropy, meaning 
redistributive state actions should be 
associated with proportionate, 
sustainable, and counterbalancing 
individual actions; and  

(iii) non-egotopically, achieving a reflective 
balance between the various 
fundamental rights at play.  

Regarding aspect (i), it is useful to incorporate 
Mello's doctrine (21), applying it analogously to the 
context of Public Policy execution, particularly when 
stating that (almost) any element can be chosen by 
law as a discriminatory factor (discrímen factor). If 
the law can, fundamentally, discriminate, public 
policies, which are fundamentally based on the legal 
system, can also discriminate. Here, the term 
"discrimination" simply refers to the selection of 
certain individuals as the subject of the policy's 
application, rather than others. For example, a law 
stating that workers in high-risk professions should 
receive an additional hazard pay incorporated into 
their salary.  

For this different treatment to be valid, they must 
meet the criteria of Equality:  

(i.1) Public policy should encompass a category 
of people or a future and undetermined person, 
and not singularly and definitively target a 
specific individual. 

(i.2) Public policy should adopt a 
discriminatory criterion based on the facts, 
situations, or people involved. 

(i.3) Public policy should differentiate its 
recipients based on a logical relationship with 
the discriminating factor serving as the basis 
for its execution. 

(i.4) Public policy should have concrete effects 
consistent with the logical relevance of the 
discriminating factor in the abstract.  

(i.5) Public policy should be clear to prevent 
interpretations not explicitly assumed by the 
policy. 

Consequently, acting in accordance to the public 
interest, through a public policy, would fulfill the 
following points exposed throughout this article: the 



 

proportionality principle (a, b, c, d); the positive 
binding principle (BP) and juridicity principle (JP), 
explained in section 2.3; the synthetic a priori aspects 
of public interest (I, II, III, IV);  the fundamental 
aspects of merit policies (i, ii, iii) and the criteria of 
equality (i.1, i.2, i.3, i.4, i.5). 

4. Conclusion 
The formula in (3), along with the subsequent 
developments presented in this article, can be 
reformulated by replacing its foundational 
components: 

5. PS(PoP) ↔ (PoP → ((BP & JP) & (I & II & III 
& IV & i & ii & iii & i.1 & i.2 & i.3 & i.4 & i.5) & (a & 

b & c & d))) 

The formula above may seem large and inelegant at 
first glance. However, it constitutes a semi-formal 
synthesis that we believe can be extremely useful for 
judges and public agents. Formulas (3) and (5) are a 
way to visualize all the relevant elements, both 
formal and material, as well as proportional, that 
must be present for the PoP, especially in its 
discretionary aspect, to be legitimate. Failure to meet 
any of these criteria may justify the annulment of the 
exercise of PoP in the specific case. Conversely, 
meeting all these components will (most likely) 
ensure the legitimacy of the exercise of PoP. 

This final term does not intend to put an end to the 
discussions on the conceptualization of PoP, nor to 
the definitions of its particularities. What we aimed 
to do was to enrich the concept of traditional 
doctrine using Woleński's semi-formal logic, 
incorporating different elements in its constitution: 
principles of constitutional hermeneutic 
interpretation, a contemporary idea of legality, the 
association with public policies, which are central to 
current debates on Public Law and guide the actions 
of public agents, as well as a more explicit connection 
of this power with the defense of constitutional 
democracy and first-dimension rights.  

From what has been presented so far, it is also 
evident that more research is needed to further 
explore the issues surrounding the concept of PoP. 
Among them, the following stand out:  

A. Is it possible to unify the concepts of PoP, 
both linked and discretionary, from a semi-
formal perspective?  

B. Is there a difference in legitimacy between a 
discretionary act of PoP and other 
discretionary acts exercised by the public 
administration? Is it possible to formalize 
this difference?  

C. Can Woleński's semi-formal approach be 
improved to allow the application of more 
sophisticated logical tools for 
understanding PoP?  
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