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ABSTRACT: This article aims to analyze the importance of feminist constitutionalism. It 
starts analyzing the international system, reflecting about tragic incidents that happened in 
different parts of the world that led to major local rules changes. One of the most famous 
cases is the one of Maria da Penha Maia Fernandes. She was a victim of gender violence. 
She has never given up fighting for women’s protection. In Brazil a law is named after her. 
“Cotton field” is another shocking case. Many women were found dead in Mexico. They had 
also been raped before murdered. The country didn’t give the needed response to family 
members and society. Another crucial case is Guzmán Albarracín et al v. Ecuador. This was 
the first case in which the Inter-American Court dealt with sexual abuse in a school 
environment. Based on Bonatto’s and Rubio-Marin’s texts, this work instigates the debate 
on the definition of gender and stereotypes about the role of women. The methodology 
used in this article is bibliographic and jurisprudence review. The aim is to answer the 
following problem: could feminist constitutionalism support more equitable decisions? 
With inconclusive results, the article does not intend to stagnate the topic, but rather to 
increasingly instigate essential debates for the development of feminist constitutionalism. 
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1. Introduction 

This article presents a reflection on a very 
important international issue, which is violence 
against women. Historically forgotten and 
victimized in many countries, including Brazil, as a 
result of machismo and patriarchy, women have 
their dignity constantly threatened by the violence 
they suffer.  

Often, when they look for help on court, they do not 
find the justice they seek, due to the low 
representation in the courts. Due to this reduced 
number of female judges, emphasize Bonato et a 
l[1], “The scarce presence of women in  Supreme 
Courts is one of the consequences of the formation 
of a primarily male constitutional order”.  

Starting with comments on international legislation 
that aims to provide greater protection for women, 
this article presents reflections on specific issues of  
Brazilian courts. This research seeks to instigate 
debates on the topic so that violence against women 
can be reduced and women can enjoy life with 
dignity and peace. 

2. Research Methods 

This article used a bibliographic and jurisprudence 
review. 

3. Human rights in the international 
system 

In  international system, there are several laws to 
help combat violence against women. 

One example is CEDAW, which is the Convention on 
the Elimination of All forms of Discrimination 
Against Women [2], and Belém do Pará Convention, 
which is the Inter-American Convention on the 
Prevention, Punishment, and Eradication of 
Violence against Women [3]. 

These instruments have greatly helped on achieving 
important changes, and international 
condemnations  have led some countries to 
important improvemnts on local legislation. Among 
those condemnations there are: Maria da Penha 
case [4]. I/A Court H. R. Recommendations led to the 
creation of  Maria da Penha Law in Brazil, with 
protective measures for women and more severe 
punishments for perpetrators of violence. Maria da 
Penha was a victim of her husband at the time. He 
shot her and pretended to the police that the house 
had been robbed and that the criminals were 
responsable for hurting Maria da Penha. However, 
there were many clues that could prove that he was 
guilty. The problem was that it took many years for 
the investigation to be solved. Maria da Penha, now 



 

 

has to use a wheelchair as a consequence of the 
attack she suffered. She dedicates her life pursuing 
justice for women that are victims of violence. 

 Another important case to be analized is the 
aforementioned “Cotton Field” case [5]. 3 girls 
simply vanished and nobody knew what had 
happened. They were found dead and they had been 
raped. Their families couldn’t accept that Mexico 
didn’t do justice and decided to ask for help 
internationally.  

Guzmán Albarracín et al v. Ecuador case [6], which 
was the first case in which the Inter-American Court 
dealt with sexual abuse in a school environment is 
another example of violence against women. A 
teenager had been abused by the vice director of her 
school for years. Feeling lost and with no support, 
the teenager committed suicide. 

4. The role of the Brazilian Supreme 
Court in implementing feminist 
constitutionalism 

Gender-based violence is a structural phenomenon. 
In addition to the inequality related to immediate 
economic activity, it also involves social and cultural 
aspects. There is a direct relationship with the 
valuation of the roles played by each gender. 
Women work hard, usually working outside home, 
and when they return, they have to do all the 
housework. They find their husband sitting on the 
couch waiting for dinner. Their children need help 
with their schoolwork and are hungry. Exhausted, 
without any support, they end up being victims of 
sexual violence when they collapse on bed to sleep, 
basically unconscious. Add to all this the fact that 
they earn less than men and have no support from 
their family or society when they express the desire 
to divorce, to escape from this cycle of tragedies. 
The influence of machismo and patriarchy in 
Brazilian society is immense. Only with education 
can we achieve a significant change in this scenario. 

Brazil's disregard for violence against women is 
evident. There is little representation in courts, 
decisions do not reflect a feminist perspective, and 
misogyny serves as a blanket, covering up the 
criminals. It was necessary for the world to turn its 
reprimanding gaze to Brazil, so that some measures 
to combat this serious situation could be taken. 

There are countless cases of violence against 
women in which decisions were unfavorable to the 
victim and generated discontent among family 
members and society. One example is that of Ângela 
Diniz [7], a case now presented in series to the 
world. The thesis of legitimate defense of honor was 
used so that the perpetrator received a sentence of 
only 2 years. Only in 2023 did the Brazilian 
Supreme Court declare the use of this thesis 

unconstitutional in crimes of violence against 
women [8]. 

The influence of the stigma of women's servitude 
remains strong and that of black women is even 
more intense. The "powerful" white man believes he 
is unattainable, that he can do whatever he wants. 
The poor black woman means nothing to him. It is 
just a body that can be discarded in the trash on an 
abandoned lot. No one will see it, and if someone 
does, they won't care and won't report it. This 
happened in the case of Márcia Barbosa de Souza, in 
which Brazil was internationally condemned for 
femicide by the Inter-American Court of Human 
Rights (IACHR). [9]. The fight for justice and equity 
must continue. 

There is an urgent need to address gender issues in 
Brazilian courts. The National Council of Justice 
(CNJ) approved CNJ recommendation No. 128/2022 
[10], with the aim of ensuring that the gender 
perspective is observed in trials. The stereotypical 
view needs to be abolished. 

A recently introduced bill called the “Abortion Bill” 
is a frightening example [11]. It was approved as an 
urgent measure in the Chamber of Deputies. In it, a 
10-year-old child who is a victim of rape can be 
compared to a murderer, in terms of punishment,  if 
she has an abortion after 22 weeks. This is due to 
the penalty she may receive. In Brazil, it is common 
for girls to be raped by family members at this age, 
inside their homes. If they have an abortion, they 
will be severely punished. This is a double 
punishment for the child. 

Rubio-Marin explains about her book that is a good 
source for researching about constitucionalism. She 
says: 

 

Have constitution around the world – so 
far, mostly men’s creations helped women 
and sexual minorities affirm their equal 
citizenship status or rather acted as 
stumbling blocks? By drawing examples of 
jurisdictions from all continents and 
engaging with a wide set of these themes 
(including employment and marital status 
discrimination, abortion and reproductive 
rights,  motherhood rights, political gender 
quotas, multicultural accommodations, 
violence agaisntwomen, same-sexmarriage, 
gender identity and the ditribution of 
careand domestic work), this book takes us 
through a journey from the inception of 
constitutionalism to the present day and 
from an exclusionary gender 
constitutionalism (which denied women 
equal citizenship) to an inclusive gender 
constitutionalism (which affirmed their 



 

 

equality measured against male standards 
that privileged the public realm), to a more 
recent, and still tentative, form of 
transformative gender constitutionalism 
that asserts the political relevance of the 
private domain and foregrounds the need 
to disestablish gender roles within it, and 
which has been facilitated by a 
participatory turn demanding that women 
join in constitution-making and that 
constitutionalism faciltates women’s 
acccesto decision-making. [12]. 

 

Constitutionalism can change the consequences to 
which women are exposed. A feminist decision can 
help many victims to face different fates. It’s just 
empathy, justice. 

Rubio-Marin concludes: 

 

As with every major challenge to dominant 
norms justifying the le-gitimacy of power 
in the history of political thought, 
resistance to the disestablishment of 
patriarchy and its underlying gender order 
for the sake of a new conception of parity 
democracy seeking both “public”and 
“private” parity was to be expected. Thus, 
in recent years, we are indeed witnessing a 
slowing down and even some backlash, as 
well as atrue wave of constitutional 
amendment initiatives (some pre-emptive, 
others reactive; some successful, others not 
so much) and other consti-tutional tactics 
seeking to restore the threatened 
traditional gender order. Yet women 
around the world have been fighting back 
and continue to do so. Their voices could 
be heard in the Women’s March in 
Washington, DC in January 2017; in the 
Madrid feminist strike in March 2019; in 
many localities in Poland since October 
2020 to protest against a Constitutional 
Court decision dramatically restricting 
abortion rights or, more recently, in Turkey 
to protest again President Erdogan’s 
decision on April 19, 2021 to withdraw 
from the IstanbuConvention by an 
overnight decree which is arguably 
unconstitutional. In so doing, I claim, 
women are trying to both prevent the loss 
of his-torically gained territory but also to 
finish the job which their female ancestors 
began; namely, that of conquering 
citizenship as defined inmen’s terms but 
also of redefining it in their own terms, for 
as Amanda Gorman reminded us in her 
brilliant poem ‘The Hill We Climb’ in 

Biden’s inauguration ceremony ‘while 
democracy can be periodically delayed it 
can never be permanently defeated’, and 
no country which calls itself a true 
democracy can do so without ensuring 
women their equal citizenship stature [13]. 

 

It is a fight that has made great achievements but 
that cannot stop, not to loose what has been gained. 
Women need protection, rights, respect. They have 
the right to live their lives with freedom and 
equality. 

 5. Conclusions 

This article aims to discuss feminist 
constitutionalism. An important topic for our 
society, it aims to analyze the discrimination 
suffered by women and the means to reduce it. 

It can be inferred that important advances have 
been made. However, much more is extremely 
necessary. Misogyny seems to be rooted in our 
sexist society, which is heavily influenced by 
patriarchy. Violence against women is a violation of 
human rights. Therefore, women need to stop being 
seen as mere objects to satisfy men's desires and 
start being seen as human beings, with their own 
desires, wishes and rights respected. To achieve 
this, effective public policies and favorable judicial 
decisions are necessary, with a feminist perspective. 
Brazilian Supreme Court has made significant 
advances in this area, but the struggle continues. A 
more focused look at intersectionalities is urgently 
needed. There are several types of prejudices that 
need to be abolished and change will only occur if 
the beginning of everything is achieved, and that 
beginning involves education. The new generations 
need to grow up listening to empathetic, democratic 
and supportive speeches. 

Greater representation in all society is very helpful 
and especially in courts. It can mean more decisions 
that are concerned with women’s needs. It is not 
necessary to be a woman to recognize their sufferin. 
However, with greater representation, this 
vulnerable group has a greater voice and thus their 
problems are recognized and they can find more 
effective solutions. By listening to others and 
creating protective laws and public policies, 
including the study of human rights at schools, the 
path to a more empathetic coexistence is 
increasingly closer to society. 
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