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Abstract. The rapid rise of Artificial Intelligence (AI) has changed social structures in various 

ways, including how intellectual property is perceived. Until recently, the human spirit and mind 

were always regarded as the origin of creativity, with creations and artistic expressions 

emerging from their subjectivity. However, with the development of machine and deep learning, 

AI is now capable of generating creative outputs—books, music, movies, and even scientific 

discoveries. As technology evolves, new challenges for legal systems appear. Hence, the main 

question arises: can AI be considered an author? This paper provides an exploration of 

philosophical and legal underpinnings of authorship, specifically within the Brazilian legal 

framework and also how courts around the world are addressing this challenge. First, the article 

explores how generative AI works and the reasons for its growth. Then, it will analyze the legal 

possibility of recognizing AI as an author, and its consequences. Furthermore, it investigates 

global court cases, where AI-generated creations have been adjudicated in response to copyright 

claims. Through a broad search of philosophical theories, Brazilian law, and international case 

law, this article provides a critical explanation of how intellectual property frameworks might 

evolve in response to AI’s growing role in creative processes. 
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1.​ Introduction 

Throughout history, the most important artistic and 
intellectual creations have been the result of the 
human capacity to conceive ideas. IIn Plato’s theory 
of the two worlds, the sensible world is merely a 
representation of the world of ideas—pure, perfect, 
and immutable. In this sense, art, inventions and 
intellectual expressions would originate from the 
connection between human intellect and this ideal 
universe. This conception has taken shape in 
creations that have transformed the world: from the 
light bulb to the airplane, from the computer to the 
internet, all were born from the human mind, 
through its capacity to imagine, conceptualize, and 
materialize concepts. [1] 

However, it seems like Artificial Intelligence (AI) has 
established a shift in this dynamic. For the first time, 
a human-made creation - a product of the sensible 
world - is capable of generating content, images, 
texts, music, and even scientific discoveries. 

If, according to Plato, creation depends on access to 
the intelligible world, how should we understand 
works produced by an entity that does not think, 
feel, or access ideas, but merely processes data? Are 

we facing a simulation of creativity, or a new form of 
creation - which does not depend on human 
subjectivity?  

This dissonance between philosophical concepts 
and algorithmic logic has emerged as an ethical and 
legal challenge in the present day.. Especially within 
the scope of Brazilian copyright law, it becomes 
urgent to reflect on the limits of authorship, the 
criteria for originality, and the possibility (or not) of 
granting legal protection to works produced by 
artificial intelligence. 

2.​ Artificial Intelligence 

2.1​Historic 
Some people may think that Artificial Intelligence is 
an invention of this century, its beginning date back 
from fifty years ago. Nevertheless, it was only in 
2010 that it gained more visibility and started to be 
seen as an economic activity [2]. During the decade 
of the 1950s, in New Hampshire, an event called 
“The Dartmouth Summer Research Project on 
Artificial Intelligence” took place, where four 
organizers, those being Claude Shannon, John 
McCarthy, Nathaniel Rochester and Marvin Minsky 

 



 

gathered with the goal of exploring ways to make 
machines simulate human intelligence – an 
audacious proposal for that time [3]. 

Despite the excitement, slow development marked 
the next decades. This occurred due to the limited 
resources of that time, such as, insufficient 
computational power and technical restrictions. The 
“AI Winter”, an expression used to describe this era, 
represented a significant decline in research [4]. 

In the 1990s, increased scientific attention was 
directed toward machine learning, data-driven 
approaches. Consequently, with the development of 
data processing technologies, the popularization of 
the internet, and the exponential growth of available 
data shaped AI into what it is known as today [5]. 

Nowadays, society is starting to understand the 
potential impact that AI can have on everyone’s 
lives, both socially and economically. This explains 
the reason why people are significantly investing in 
these technologies [6]. 

 

Fig. 1 - Investments in AI throughout the years 

This rapid development has brought not only 
innovation but also legal and ethical challenges, 
especially concerning authorship and intellectual 
property rights over AI-generated content. In this 
context, it becomes crucial to reflect on how legal 
frameworks — particularly in Brazil — are adapting 
to these technological transformations. 

2.2 Understanding how AI works in 
the Generation of Creative Content 

Although it may seem that AI, generative AI, deep 
learning and Machine Learning (ML) are all the 
same thing, in fact, they refer to different, though 
interconnected, concepts. AI can be defined as the 
machine’s capability to perform tasks that typically 
require human intelligence, such as logical 
reasoning, learning and problem solving [7]. 

Within this broad domain, ML is a system’s 
capability to build knowledge with specific training 
data, to automate the process of building analytical 
models and solve related tasks [8]. Therefore, 
machine learning is the mechanism that enables 
devices to learn based on their previous experience 
[9]. 

Following this line of thought, deep learning uses 
several layers to represent data abstractions and 
build computational models, changing our 
perception of information processing [10]. Ajay 
Shrestha and Ausif Mahmood say that “there are 
already many areas where deep learning has 
exceeded human level capability and performance, 
e.g., predicting movie ratings, decisions to approve 
loan applications, time taken by car delivery, etc” 
[11].  

Last, but certainly not of lesser importance, 
generative AI is based on machine learning 
techniques, most of which, deep learning and neural 
networks, also called “transformers”. These systems 
deal with a huge amount of data, that comes from 
the internet, books, etc, which allows them to 
simulate a human creative process and generate 
texts, images, art, etc. An illustrative example is a 
model that has been trained with millions of 
phrases, will be more likely to generate text that 
follows the same structure, tone and style of human 
writing, even though the content itself was not 
created by a human. 

 
[12] Fig. 2 - A brief overview of AI, Machine Learning, 
Deep Learning, and Generative AI 

Brown [13] affirms that large language models, as 
GPT-3, are based on transformer architectures that 
are able to predict a sequence of words using a 
database, with a high level of coherence. Sengar [14] 
says that “transformers use both the self-attention 
and Multi-Head Attention mechanisms to learn the 
dependencies between the objects regardless of the 
distance between them and to learn the different 
relations and patterns between the input 
respectively. 

Notably, although this may suggest that the machine 
is independent, actually, the generative process is 
highly dependent on human interaction. 

From the discussion above, one may infer that 
understanding how generative AI works is crucial 
for the analysis of legal frameworks related to 
intellectual property. It is a fact that the traditional 

 



 

system of intellectual property was built based on 
the assumption of human authorship and creativity. 
However, with generative AI, these concepts are 
being questioned by systems that can generate 
content without direct human intervention [15]. 

3.​ Written by a robot: Can AI Be an 
Author? 

Since intellectual property provides a set of rights 
and obligations to protect the author's subjectivity 
and creativity, is it reasonable to extend this defense 
to works made by AI? In this sense, considering the 
evolution of technology, are computers currently 
able to think? 

John Rogers Seale [16], explaining the biological 
naturalism of minds, developed a theory about how 
we think. As a result, the scientist provided four 
recalcitrant features of the mind: consciousness, 
intentionality, subjectivity and mental causation. 
Firstly, consciousness is the most fundamental 
concept of all. It is a real property of the brain that 
can produce effects and can itself be produced [17]. 
Thus, without it, all the other aspects of human 
existence would be impossible [18]. 

Next, intentionality is a component of the 
mind-body relationship, since it makes states and 
mental events direct towards something in the 
physical world [19]. Then, subjectivity reflects the 
struggle to base the subjectiveness of mental states 
in objectivity conceptions of reality.  Finally, mental 
causation argues that all thoughts are important and 
determine effects in the material world.  

These components are key features to understand 
that the process of thought must be goal-oriented; it 
occurs in response to specific causes or stimuli. In 
conclusion, the mind has content, reflecting a formal 
structure [20].  On the other hand, computers do not 
provide results in the material world in this 
dynamic. Searle illustrates this distinction with his 
famous 'Chinese Room Argument' [21] which 
demonstrates that AI, like the person in the room, 
follows syntax without understanding meaning. 

In this theory, a person who does not speak Chinese 
is locked inside a room. The room has a set of 
instructions in English teaching how to manipulate 
Chinese symbols to answer questions written in 
Chinese. To people outside, it seems as if the person 
inside the room speaks fluent Chinese, but they are 
just following formal rules - exactly how computers 
and AI work.  

Indeed, symbol manipulation (syntax) is not the 
same as meaning or understanding (semantics). AI 
is operated by human instructions, giving material 
results because of a set of tools and content 
provided by human creators. Consequently, it works 
only with syntax, while the mind also has semantics. 
This theoretical framework helps to explain why 
Brazilian law, which ties authorship to human 
subjectivity, would likely exclude AI from claiming 

authorship of creative works. 

3.1​Intellectual Property and the concept 
of authorship in brazilian legal system 

Although Brazilian legislation does not have any 
specific instruction to regulate generative AI and its 
authorship, it is possible to analyse the dilemma by 
similar laws. 

In Constitution of the Federative Republic of Brazil, 
especially in items XXVII and XXVIII of Article 5, 
copyrights are explained and protected: 

“XXVII – Authors shall have the exclusive 
right to use, publish, or reproduce their 
works, which may be transferred to their 
heirs for the period established by law; 

XXVIII – The following rights are ensured, 
as provided by law: 

a) protection of individual contributions to 
collective works, as well as the 
reproduction of human image and voice, 
including in sports activities; 

b) the right of creators, performers, and 
their respective unions and associations to 
oversee the economic exploitation of the 
works they create or in which they 
participate; [22]” 

Also, the “Copyright Law” explains, in its Article 7 
that intellectual works comprise any creation made 
by human spirit: 

"The following are protected intellectual 
works: creations of the mind, expressed by 
any means or fixed in any medium, whether 
tangible or intangible, known at present or 
developed in the future." [23] 

These works are required to be original and creative. 
Creativity is defined as “The infusion of a personal 
touch into something common constitutes a 
personal, and thus unique, mode of individual 
expression” [24]. 

The concept of authorship in Brazil is highly related 
to intentionality and human personality. In fact, it is 
inspired by the institut of “droit d’auteur” by the 
French body of law. In this framework, copyright is a 
moral connection between the author and their 
works. These creations reflect the creator’s 
personality and intentions, serving as an extension 
of their spirit.  

As a result, the mentioned copyright law conceives 
the concept of authorship as:  

“Art. 11. The author is the natural person 
who creates a literary, artistic, or scientific 
work. 

Sole Paragraph. The protection granted to 
the author may also apply to legal entities 
in the cases provided for in this Law.” 

 



 

Following that, it is safe to diagnose that generative 
AI is not treated as an author in Brazil. Machines do 
not have the intractable features of the mind, which 
prevents a semantic manipulation of information. As 
mentioned, the technology is made by prompts 
given by humans, unable to create works only by 
itself. This scenario is not what the Brazilian legal 
system wants to protect. Conversely, it appears that 
the primary legal interest being protected is 
creativity, which is reflected in the author's creation 
- an extension of its soul. 

Moreover this protection does not exist yet, it is 
important to keep in mind that these laws were 
enacted decades ago. At that moment, we scarcely 
used computers, and AI was not even recognized. 
Nowadays, we daily consume journalism, movies 
and music provided by AI. 

The New York Times has sued Open AI and 
Microsoft for using Times’s articles to train chatbots 
language modes [25]. Also, Netflix admitted that the 
Oscar winner “Emilia Pérez” contains AI-generated 
“final touches” to enhance the singing of characters 
[26].  

Since the scenario has deeply changed, is there a 
possibility to appreciate AI as an author?  

Even though AI has grown significantly, the 
technology is not developed enough to be 
considered, in any circumstances, a subject of law. 
As discussed, a digital computer’s program does not 
express will or intentionality [27]. Even considering 
softwares as machine or deep learning, they are 
related to the original program that described them.  

There is no evidence that AI is able to understand 
fundamental concepts, such as authorship, harm, 
freedom, subject, person or creativity [28]. The 
copyrights not only allows authors to earn profits of 
their creations, they are also structured to 
responsibilize works that violate law or customs.  

AI is a computer system that operates by codes 
previously designated. That is why all the 
intellectual production conceived by generative AI - 
as the eventual violations in its results - must be 
assigned to the person who 
created/developed/configured the technology. 

4.​The positions of the courts 
worldwide regarding AI-Generate 
Works 

The problems involving generative AI and intellectual 
property have already been taken to many courts 
around the world. The Judiciary is being forced to face 
an unprecedented situation, and also being tested as it 
tends to apply traditional principles of copyright law to 
scenarios involving creations that were not made by 
humans.  

One of the main issues here is to decide whether work 
generated by generative AI can be considered original. 
If the answer is positive, it could be eligible for 
copyright protection in Brazil, for instance, as 
previously said. 

4.1 Stephen Thaler v. Shira Perlmutter.  

In the United States, the Copyright Office has a 
practice of denying copyright registration to works 
that were generated autonomously by AI. An 
illustrative example is the case “Stephen Thaler v. 
Shira Perlmutter”, where the referred office did not 
allow a registration request to register a visual 
artwork, created by an AI, called “Creativity 
Machine”. 

The case had Thaler, as the applicant, argued that 
the material should be eligible for copyright 
protection, even though there were no human 
author. On the other hand, the Copyright Office 
claimed that copyright protection in the U.S is 
limited to works made by humans. The U.S District 
Court for the District of Columbia ruled in favor of 
the defendant, saying: “For the foregoing reasons, 
defendants are correct that the Copyright Office 
acted properly in denying copyright registration for 
a work created absent any human involvement. 
Plaintiff ’s motion for summary judgment is 
therefore denied and defendants’ cross-motion for 
summary judgment is granted” [29]. 

This decision reinforces the position that 
predominantly exists in the US, which sees human 
intervention as an indispensable element of 
copyrightable works. 

4.2 Beijing Internet Court 

China has also decided similar questions but using 
another line of thought. On November 27th, 2023, 
Beijing Internet Court was called to decide about a 
case involving a possible copyright infringement 
with an artwork generated by AI. The plaintiff 
generated an image of a woman, by using Stable 
Diffusion, “an open-source generative AI model that 
creates images from textual prompts”, [30] 
operating 150 prompts, and posted it on a Chinese 
social media site, “Xiaohongshu”. Later, she found 
out that the social media had posted the same image 
to illustrate an article on a different website without 
previous consent. This fact made the plaintiff go to 
court. 

Beijing Internet Court has decided that the image 
should be protected under copyright law. They 
applied a test, analyzing four elements under the 
Chinese copyright law: (i) belongs to the domains of 
literature, art, or science; (ii) has originality; (iii) is 
capable of being expressed in a certain form; and 
(iv) reflects a human intellectual contribution. In 
this case, the judge decided in favor of the plaintiff, 
affirming that the image was an original expression 

 



 

and the author’s efforts in selecting and refining the 
prompts used constituted a creative intervention 
capable warrant protection. 

Likewise, the judge also emphasized that Article 11 
of China’s Copyright Law restricts authorship to 
natural or legal persons only. Therefore, although 
the image was created using generative AI, the 
magistrate was convinced that the inputs that the 
plaintiff provided were part of the creative process. 
Consequently, when the defendant removed the 
watermark indicating the real author and the 
unauthorized use of the image led the Court to 
conclude that there had been a copyright 
infringement [31]. 
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